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RESPONDENT’S BRIEF

Issue
Has Johnson failed to establish that the district court abused its discretion by revoking her
probation and executing her underlying unified sentence of seven years, with two years fixed,
imposed following her guilty plea to possession of methamphetamine?

Johnson Has Failed To Establish That The District Court Abused Its Sentencing Discretion
On September 28, 2016, Johnson drove while she was “coming down off of”
methamphetamine and while “smoking a marijuana joint,” failed to use her turn signal, and,
when an officer attempted to initiate a traffic stop, she “continued driving for an extended time”
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as she attempted to “spray freshener” in her vehicle and hide her drugs. (PSI, pp.3-4. 1) Upon
contacting Johnson, the officer noted that she “appeared nervous and fidgety, and was fumbling
around inside the vehicle.” (PSI, p.3.) A drug detection K-9 subsequently alerted on Johnson’s
vehicle, after which officers found methamphetamine, marijuana, and a glass pipe in Johnson’s
purse. (PSI, p.3.)
The state charged Johnson with possession of methamphetamine, possession of
marijuana, and possession of drug paraphernalia. (R., pp.51-52.) Pursuant to a plea agreement,
Johnson pled guilty to possession of methamphetamine, and the state dismissed the remaining
charges. (R., p.55.) The district court imposed a unified sentence of seven years, with two years
fixed, and retained jurisdiction. (R., pp.78-80.) Following the period of retained jurisdiction, on
October 2, 2017, the district court suspended Johnson’s sentence and placed her on supervised
probation for seven years. (R., pp.87-92.)
Approximately two months later, the state filed a motion for probation violation alleging
that Johnson had violated the conditions of her probation by “associating with numerous known
felons, to include inquiring about purchasing drugs”; using methamphetamine on three separate
occasions in November 2017; attempting to falsify her urinalysis results; failing to submit to
urinalysis testing on two separate occasions in November 2017; failing to attend substance abuse
treatment as ordered; and failing to pay restitution and her other court-ordered financial
obligations. (R., pp.115-17.) Johnson admitted that she violated the conditions of her probation
by associating with known felons, using methamphetamine, and failing to submit to urinalysis
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PSI page numbers correspond with the page numbers of the electronic file “Johnson 45664
psi.pdf.”
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testing, and the state dismissed the remaining allegations. (R., p.135; Tr., p.4, Ls.1-4.) The
district court revoked Johnson’s probation and executed her underlying sentence. (R., pp.13739.) Johnson filed a notice of appeal timely from the district court’s order revoking probation.
(R., pp.142-44.)
Johnson asserts that the district court abused its discretion by revoking her probation in
light of her age, past accomplishments, lack of prior convictions, acceptance of responsibility,
support from her parents, substance abuse, self-reported mental health issues, and claim that she
made “some considerable progress during her rider and immediately after release.” (Appellant’s
brief, pp.3-6.) Johnson has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision whether to revoke a defendant’s probation for a violation is within the discretion of the
district court. State v. Garner, 161 Idaho 708, 710, 390 P.3d 434, 436 (2017) (quoting State v.
Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)). In determining whether to
revoke probation, a court must examine whether the probation is achieving the goal of
rehabilitation and is consistent with the protection of society. State v. Cornelison, 154 Idaho
793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted). A decision to revoke
probation will be disturbed on appeal only upon a showing that the trial court abused its
discretion. Id. at 798, 302 P.3d at 1071 (citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d
326, 328 (Ct. App. 1992)).
Johnson is not an appropriate candidate for probation in light of her continued substance
abuse and criminal behavior, her unwillingness to consistently attend treatment or appear for her
mandatory appointments, and her failure to rehabilitate while in the community. While it is true
that Johnson had no prior convictions at the time that the presentence report was prepared in this
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case, she nevertheless had a history that demonstrates her disregard for the law. She began
violating the law at age 15 when she adopted a habit of daily marijuana use, and progressed to
methamphetamine abuse by the age of 18. (PSI, p.12.) In July 2016 – approximately two
months before she committed the instant offense – Johnson was charged with petit theft and
willful concealment. (PSI, p.5.) In August 2016, she was again charged with petit theft and
willful concealment, and was also charged with felony possession of a controlled substance.
(PSI, p.5.) Johnson was not deterred, however, by her prior contacts with law enforcement; she
committed the instant offense in September 2016 while all of her other charges were still
pending. (PSI, p.5.) Contrary to her claim that the instant crime was “not serious,” Johnson
admitted that she was driving after getting high on methamphetamine and while smoking
marijuana – conduct that clearly endangers others. (PSI, pp.4, 12.)
Johnson’s substance abuse and criminal behavior continued during the five months
between her initial arrest for the instant offense and sentencing, during which she failed to appear
for at least two hearings in this case, failed to report for a scheduled meeting with Pretrial
Services, tested positive for Cannabinoid, failed to report for urinalysis testing on at least seven
separate occasions, avoided contact with the presentence investigator and with “IDOC staff
attempting to complete her GAIN assessment,” was charged with the new crime of petit theft in
October 2016 and failed to appear in that case, was charged with yet another petit theft in
December 2016 and also failed to appear in that case, and consumed methamphetamine while
incarcerated in the jail in January 2017. (R., pp.34, 67-71, 73; PSI, pp.6, 16.) Despite Johnson’s
inability or unwillingness to remain sober either while on pretrial release or while in jail pending
sentencing, she told both the presentence investigator and the substance abuse evaluator that she
did not believe she needed substance abuse treatment. (PSI, pp.13, 86.) The presentence
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investigator concluded, “I do not believe Ms. Johnson is a good candidate for probation based on
her behavior the past few months.” (PSI, p.16.)
The district court subsequently placed Johnson in the retained jurisdiction program,
where Johnson participated in Cognitive-Behavioral Interventions for Substance Abuse,
Thinking for a Change, and Pre-Release programming. (R., pp.78-80; PSI, p.100.) On appeal,
Johnson contends that her mental health was a “major factor” that “weighed in favor of
continued probation” and opines that rider staff should have required her to participate in mental
health treatment while on her rider, despite the fact that she did not request it, because “upon
release, [she] still suffered from some of the same ills and due to her youth, may not have been
fully aware of her needs.” (Appellant’s brief, pp.6-7.) However, the evaluators did not diagnose
Johnson with any mental health issues, and the mental health evaluator reported that Johnson
“does not present with [a serious mental illness] or other [mental health] needs, therefore there
are no mental health treatment recommendations.” (PSI, pp.85, 93, 96-97.) Although Johnson
self-reported a history of mental health problems, she told evaluators that she was not currently
suffering from any mental health problems and that she had not had any symptoms for more than
a year. (PSI, pp.89, 96.) She also advised that she had already received help related to “being
bullied in school” and that she “has not taken any mental health medications since she was 11
years old” and she “prefers to not take any in the future.” (PSI, pp.12, 92.) As such, it does not
appear that Johnson’s mental health was a factor – much less a major factor – supporting
continued probation, nor is it surprising that rider staff did not require Johnson to participate in
involuntary mental health treatment during her period of retained jurisdiction.
Johnson’s disregard for the rules persisted throughout her rider – she incurred a total of
nine corrective actions, several of which occurred during her last month in the program. (PSI,
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pp.106-10.) Notably, after the APSI was completed, Johnson incurred a corrective action for
failing to attend her required education classes “for over a week.” (PSI, p.106.) Despite
Johnson’s disciplinary issues and her very recent failure to attend required programming while in
a controlled environment, the district court placed Johnson on supervised probation in October
2017, after she completed her rider. (R., pp.87-92.)
Johnson began violating the conditions of her probation almost immediately, associating
with known felons, failing to appear for an individual appointment with her treatment provider,
failing to attend her Advanced CBISA class at McCall Family Services, failing to attend her
RPG class, and testing positive for methamphetamine. (R., pp.104, 119.) She was placed on a
behavior contract on November 1, 2017 – less than a month after her placement on probation;
nevertheless, the very next day, she again failed to attend her Advanced CBISA class. (R.,
p.104.) Less than one week later, she once again failed to attend an individual appointment with
her treatment provider; consequently, she was placed on “30 days Residence Restriction.” (R.,
p.104.) Two days later, Johnson failed to report for urinalysis testing. (R., p.104.) She was
subsequently sanctioned with two days of discretionary jail time and chose to use
methamphetamine immediately before turning herself in to the jail. (R., pp.98, 119-20.)
After serving her two days of discretionary jail time, Johnson failed to report for
urinalysis testing and was again sanctioned with two days of discretionary jail time. (R., p.99.)
Upon being released from the jail, she immediately resumed her use of methamphetamine. (R.,
p.119.)

Three days later, Johnson reported for urinalysis testing with a bottle containing

“someone else’s urine” hidden in her underwear and “used that other person’s urine to pass her
urinalysis test.” (R., p.120.) When her probation officer instructed her to provide a “saliva
specimen,” Johnson admitted that she had smoked methamphetamine the night before, and
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subsequently also admitted that she had falsified her urinalysis test. (R., p.120.) The same day,
Johnson’s probation officer examined Johnson’s cell phone and discovered that Johnson had
been “messaging numerous people asking to purchase drugs”; Johnson then admitted that she
“was trying to purchase methamphetamine from various people.” (R., p.119.) Johnson’s cell
phone also contained multiple messages “from [Johnson] to other people asking for ‘clean pee’
or cleansing techniques prior to taking a urinalysis test.” (R., p.120.) At that point, Johnson’s
probation officer finally filed a report of violation. (R., pp.108, 118-22.)
Johnson is clearly not a viable candidate for community supervision.

She was on

probation for less than two months before her probation officer filed a report of violation, during
which time she was placed on a behavior contract, residence restriction, and twice sanctioned
with discretionary jail time, but nevertheless continued to violate the terms of her probation.
Johnson’s ongoing substance abuse and unwillingness to comply with the terms of community
supervision demonstrate that probation was not achieving the goals of rehabilitation or protection
of the community.
At the disposition hearing for Johnson’s probation violation, the state addressed
Johnson’s ongoing substance abuse and disregard for the terms of community supervision, her
failure to demonstrate rehabilitative progress, and her repeated failures to appear for court dates,
drug testing, and treatment classes and appointments. (Tr., p.9, L.11 – p.12, L.6 (Appendix A).)
The district court subsequently articulated its reasons for revoking Johnson’s probation and
executing her underlying sentence. (Tr., p.19, L.24 – p.21, L.3 (Appendix B).) The state
submits that Johnson has failed to establish an abuse of discretion, for reasons more fully set
forth in the attached excerpts of the disposition hearing transcript, which the state adopts as its
argument on appeal. (Appendices A and B.)
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Conclusion
The state respectfully requests this Court to affirm the district court’s order revoking
Johnson’s probation and executing her underlying sentence.

DATED this 26th day of July, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 26th day of July, 2018, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
LARA E. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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COURTROOM OF THE DISTRICT COURT
FOURTH JUDICIAL DISTRICT
ADA COUNTY COURTHOUSE
ADA COUNTY, BOISE, IDAHO
MONDAY, DECEMBER 18, 2017, 4:36 P.M.
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Family Services up there. She's made fa ir
attempts after getting released from the rider
3 program to continue to better herself. There
4 were, obviously, the hiccu ps t hat led to the
5 probation violation here, but she is asking the
6 Court to release her on bond of no more than

1

1

2

7
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3
4
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And she would participate in pretrial
9 release testing as well, preferably available up
10 in McCall where she would be returning back to
11 work. She has spoken to her boss. He is holding
12 her job depending on what happens in today's
13 hearing, so that is still available to her.
14
She has her own place to live up there
15 that she is paying t he re nt on and has a stable
17
18

19
20
21
22
23
24
25

THE COURT: I'll take up State versus
8 Tamboree Johnson. Okay. This is a probation
9 violation disposition.
10
Comments by the state.
11
MR. BLEAZARD: Your Honor, I reviewed my
7

$2,000.

8

16

place to go as well.
THE COURT: Counsel for t he state.
MR. BLEAZARD: Your Honor, I'm objecting to
setting any bond in this case. I'm not sure if
there was bond set on the motion in the first
place, but I don't th ink there should be a bond.
The defendant has proven herself to be
in opposite to the terms and conditions of
probation. She is not abiding by fun damental
terms and con d itions of her probation, and tha t is
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extremely concerning.
The m ost concerning allegation to the
state, although not admitted by the defendant, is
No. 4 where she falsified a sample. She admitted
to t his to the PO. That kind of behavior is
extremely problematic. And, fra nkly, I don't see
any reaso n why t he defendant should be released
pending a disposit ion hearing which is only set a
week away.
I'm going to ask t he Court to deny t he
motion.
THE COURT: I 'm not going to reduce bond at
this point. These are serious allegations. She

only got off her rider on October 2nd. We'll be
15 taking it up next week, and we'll deal with it
16 t hen. The motion for bond setting is denied.
17
(Proceed ings concluded at 2:00 p.m.)
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notes from the defendant's initial sentencing
hearing where the state recomme nded a rider, and
the Court ordered a rider. And I noticed a few
re d flags about the defendant back then.
This was back in early 2017. And some
of the main issues t hat the defendant pre sented
with on t hat date were related to her drug use and
abuse, substance abuse issues, which there is no
surprise there, but she had also fa iled to appear
for a hearing on a motion to revoke. She had
fa iled to contact the Department of Correction fo r
the PSI, and she avoided t he GAIN assessment.
She was actually in the wind for about
a month where she absconded fro m the Court; she
10
was not doing pretrial release. Really, the only
conclusion was at the t ime that she had been
using . She had some positive tests on her
pretrial release to that date -- to that point
where she had t ested positive for marijuana
mult iple ti mes, but then she fa iled to report for
mult iple tests.
I think, ultimately, the Court was
concerned with the defendant's attitude and
disposition toward probation at the time and
ordered a period of retained jurisdiction.
She came back from her ride r on
October 2nd, I think, is when she was before the
Court -- yes, t hat is what my note is here.
THE COURT: It was October 2nd.
MR. BLEAZARD: October 2nd. The state noted
at t hat hearing that the rider was not a perfect
ride r. She had some struggles here and t here.
Ultimately, the recom mendati~n was for probation.
Now here she is back before t he Court
only 2 months later. It should be noted rea lly
that t he probation violations occurred directly
after she was released to probation, and those
violations are significant and concerning .
They demonstrate that despite all the

Page 7 to 10 of 22

APPENDIX A – Page 1

4 of 7 sheets

11
treatment and programming that she had received on
2 the rider, when she was released out in the
3 community, she simply wasn't ready. She wasn't in
4 a place where she could understand or handle
5 probation, freedom of probation.
6
Of most concern are the text messages
7 where she is seeking drugs, the use of
8 methamphetamine, and the failures to submit to
9 urinalysis. Certainly, also of concern is the
10 allegation that she did not admit and perhaps
11 denies that she falsified a urinalysis test.
12
And, ultimately, the way the state is
13 viewing the defendant is just simply a person who
14 is not ready to be in the community. She has
15 demonstrated t ime and time again that her attitude
16 is not consistent with probation. It requires a
1
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wedding. She was proactive in discussing with her
2 probation officer whether she could spend the
3 night down here. There was a family member that
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the probation officer had concerns about her being
around if she stayed overnight. And she was very
proactive in communicating with him and making
sure that he was aware of all of those things.
And the use that occurred while she was
here, she immediately reports to her probat ion
officer -- there is an indication from the PO in
his notes that on the 1st of November she calls,
indicated she missed her class due to leaving
Boise later than expected. Carne into the office
crying stating that she missed the class due to
traffic. Was informed she needed to take the UAs,
started crying harder, admitted to using in Boise.
So when the state talks about her level
accountability, I think it's stronger when you
look at the full notes that the probation officer
has made rather than just this reported violation
that he -- she has made an effort to disclose
those things. And relapse is certainly
reoccurring.
And in talking with Ms. Johnson, it's
an issue that she has battled from the beginning.

person to go t hrough a process and actually be
willing to participate in treatment, attend
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aftercare, go through the process. And she just
simply is not willing to do it.
Even if she just showed up. Had she
showed up with some of these positive tests and
with some of these other issues, that would be one
th ing, but the problem here is that she got out
and immediately started using.

19
20
21
22
23

12
And, frankly, at this point, I don't
see how any condition or combination of conditions
would be enough to place the defendant back on
probation. And so at this point the state's
recommending the Court revoke probation and impose

14
1 And it's an issue that we've talked about in her
2 prior appearances in fro nt of the Court -- and
3 it's documented somewhat in t he presentence
4 materials -- that given some of the issues that
5 she's had in her youth, and growing up, and in
6 high school, and younger than t hat, that she has
7 this desire to be friends. And the folks that she
8 feels like were friends are really the fo lks she
9 was using with.
10
And she has been pulled away from her
11 stable housing, her solid employment, and put back
12 into jail. She's come to realize these folks
13 really aren't her friends, and they are the folks
14 that are leading her down the path.
I think she had this idea that if she
15
16 stayed away from Boise and went up to the McCall
17 area, she would be able to stay away from the drug
18 use. And the reality is -- and she commented when
19 we spoke a few days ago -- the drugs are going to
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the sentence.
THE COURT: Comments by the defense.
MR. MARX: Thank you, Your Honor.
The probation violation certainly is
concerning, some of the allegations, the UA
things, are certainly of concern and
understandably for the Court in determining what
is appropriate with Ms. Johnson moving forward.
I do think, however, that there is more
to this probation violation. I've gone t hrough
the probation officer notes related to
Ms. Johnson's period of supervision since she's
been released. I think that there are some
positives in there.
Th e defendant is certainly aware of the
situation that she presents herself in to the
Court.
If you look through the probation
officer notes, there's a visit down here in the
end of October that she came down for her father's
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find her wherever she goes.
And so the idea that she can go and
huddle down and never see anybody who uses drugs
or run into them, it just isn't reasonable. The
real ity is drugs are going to be wherever she is
at, and she has to figure out how to address those
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only acclimating. I worked the program, and it
changed me a lot. I came out with a drive to be
successful.
I obtained a job 7 days after being
released. I've been going to treatment. I've
stayed in good contact with my probation officer.
I'm emailing him three times a week, visiting him
once every time I go in for t rea tment. I've had
clean UAs except for the one tha t I did admitted
to.
I 've grown a lot from who I was a year
ago. A year ago I didn't care and t his year, I
do. I admitted to my probation officer because I
wa nted th e help. I didn't abscond or run. I came
to him directly, and I'm asking for a chance to
re tu rn to my successfu l life and keep bu ilding
because I'm trying t o climb to a mountain where
I'm going to shine.
Thank you, You r Honor.
THE COURT: Is t here legal cause why we
should not proceed?
MR. BLEAZARD: No, Your Honor.
MR. MARX: No, Your Honor.
THE COURT: You got off your rider on
October 2nd, 2017. You got -- you went back to
20
the McCa ll area. You failed to report for your UA
test. Your probation officer had a number of
compliance issues with you and imposed a couple of
days of discretionary jail a couple of different
t imes because you submitted adultera ted samples .
You continued to use methamphetamine.
Your cell phone is full of text where you are
trying to buy metham phetamine, also trying to get
clean pee, and also trying to gain the UA test.
You're not -- this is not a workable picture for
probation.
You are in contact with known felo ns
almost as soon as you are out of your rider t rying
to buy drugs. You are using. You are fail ing to
do UAs. You are not following through wit h
t reatment. You were trolli ng for methamphetamine
amongst various known felons .
They tried other t hings. They tried
discretionary jail t ime. They put you on a
curfew. You tried to use somebody else's urine to
pass the urine t est, and then your texts are full
of requests for inform ation on how to beat t he
test. This shows no commitment at all to not
using.
I' m revoking probation and imposing
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sentence. You will get credit for time served.
You do have 42 days in which to appeal. This does
not show a person who is t ryi ng at all.
(Proceedings concluded at 4:51 p.m.)
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